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DIGEST OF OTHER RECENT VIRGINIA DECISIONS. 

(Head notes prepared by M. P. Burks, State Reporter.) 



Richmond Railway & Electric Co. v. Brown. — Decided at 
Richmond, March 23, 1899. — Harrison, J : 

1. Mandamus — Jurisdiction of Circuit Court of Richmond — Section SS1S of Code. 
The circuit court of the city of Richmond has jurisdiction of a mandamus to com- 
pel the plaintiff in error to issue a transfer to a passenger within the limits of the 
city, although the obligation to perform that duty appear from a record of the 
County Court of Henrico county. Section 3218 of the Code has no application 
to the case. 

2. Mandamus — Public duty — Application by private person. A private person 
may apply for a mandamus to enforce a public duty, not due to the government as 
such, without the intervention of a law officer of the government. And in the 
case at bar the petition is sufficiently full to entitle the petitioner to the writ. 

3. Mandamus — Other adequate remedy. The adequate remedy which will bar 
mandamus must be such as reaches the end intended, and actually compels the 
performance of the duty in question. It must be equally as convenient, beneficial 
and effective as the proceeding by mandamus. The remedy by repeated actions at 
law to recover damages for a constantly recurring and continued violation of duty 
is not adequate. 

4. Mandamus — Personal rights — Contractual duties — Public and official duties. 
Mandamus does not lie to enforce merely private or personal rights, or contractual 
duties. Its proper function is to enforce duties growing out of public relations, or 
imposed by statute, or in some respect involving a trust or official duty. 

5. Corporations — Corporate duties — Mandamus — Case at bar. If an act of in- 
corporation merely confers vitality and corporate existence on a corporation, and 
the terms and conditions on which it is to exercise its corporate powers are tq be 
prescribed by some other designated authority, then such terms and conditions, 
when prescribed, become part of the organic law of the corporation and may be 
enforced by mandamus awarded on the application of a private person who is in- 
jured by their violation. In the case at bar the defendant in error is entitled to 
the free transfer claimed by him over the line of street railway of the plaintiff in 
error. 



Nelson and Wife v. Turner and Others, and Same v. Mary- 
land Life Ins. Co. and Others. — Decided at Richmond, March 30, 
1899. — Harrison, J: 
1. Contract for Sale of Land — Rescission — Effect of judgment against vendee. 
Where a contract for the sale of real estate has been rescinded by a competent 
court having jurisdiction of the parties and of the subject, and the vendor and 
vendee have been restored to their former rights, judgments against the vendee 
do not attach as liens to said real estate. It is immaterial whether the contract 
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was rescinded because of fraud in its procurement, or the failure of the vendee to 
comply with his contract 

2. Trustees — Sale under deed — Prior judgment — Application of purchase-money — 
Liability of trustee. Where a trustee in a deed of trust to secure a debt has sold 
the trust subject, and has faithfully executed the trust reposed in him, and dis- 
bursed the funds that came into his hands in the payment of the debt secured and 
the expenses of sale, he cannct be held responsible for the proceeds of such sale 
by a prior judgment creditor, whatever may be the rights of such creditor against 
the land itself. 

3. Judgments — Successive alienations of land — Order of liability. Lands being 
liable for judgments in the inverse order of alienation, those primarily liable 
should be first exhausted before proceeding against a purchaser whose land is only 
secondarily liable. 



Somers v. Commonwealth. — Decided at Richmond, March 30, 
1899. — Riely, J. Absent, Cardwell, J: 

1. Statutes — Repeal by implication. The repeal of a statute by implication is 
not favored, and the presumption is always against the intention to repeal where 
express terms are not used, or the late statute does not amend the former. Usually 
the two statutes must be irreconcilable to justify the presumption of an intention 
to repeal one by the other. But where the later statute embraces the whole sub- 
ject of the former and is plainly substituted for it, the former will be deemed to 
be repealed. 

2. Oysters — Dredging. Dredging on private oyster grounds is not a criminal 
offence, and has not been since March 3, 1898. 



Jones v. Morris — Decided at Richmond, March 30, 1899 — Keith, P: 

1. Criminal Law — Irregularities in warrant — Waiver — Twice in jeopardy. An 
accused may waive irregularities in the warrant for his arrest, and where he has 
done so, and the justice has jurisdiction of his person and of the offence with 
which he is charged, and hears the charge on its merits, the judgment of the jus- 
tice is final and conclusive, and the guilt or innocence of the accused of that charge 
can never again be called in question. 

2. Criminal Law — Larceny — Warrant — "Feloniously" — Acquittal. The omis- 
sion of the word " feloniously " from a warrant charging an accused with larceny 
will not vitiate a judgment of acquittal. No objection having been taken to the 
omission, and the charge having been fully investigated, the judgment of acquittal 
is a complete bar to any further prosecution for the same offence. 

3. Instructions — Evidence to support. Any evidence tending to prove a fact is 
sufficient to justify the court in giving an instruction applicable to it, if requested 
so to do, even though the evidence be so slight as to be insufficient to support a 
verdict founded on it. 

4. Good Character — Presumption. As it is the duty of the owner of a tug- 
boat to place a man of good character in the position of captain of the boat, it is 
to be presumed, in the absence of evidence to the contrary, that he exercised that 
care and discretion which the law imposed upon him as a duty. 



